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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 59/2018 

              I/C with T.S. 170/2018 

 

Present: Sri Abhijit Saikia, A.J.S. 

Tuesday, the 13th day of August, 2019. 

 

1. DULAL SK. 

2. BABLU SK. 

3. NUR AMIN 

   ………….   Petitioners 

Versus       

 

1. THE HEAD MASTER,1719 KODOMTOLI L.P. SCHOOL 

2. THE 1719 KODOMTOLI L.P. SCHOOL 

3. THE ASSTT. SETTLEMENT OFFICER, MANKACHAR 

 …………   Opposite Parties 

 

 

    This case coming on for final hearing on 26/07/2019 in the presence of –  

Sri Sudip Banerjee                      , Learned Advocate for the petitioners; and                                       

Mr. A.S.M. Jahangir & A.Z. Mondal, Learned Advocate for the opposite parties, 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 of the Code of Civil Procedure,1908. The aforesaid petitioners 

have sought a temporary injunction against the opposite parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The original owner, possessor and title holder of the land in schedule A of the 

plaint was one Tomizuddin. After his death, the land had been possessed by 

his son Izabuddin, the grandfather of the petitioners. He had his dwelling 

houses in the eastern part measuring 2 (Two) Kathas and 10 (Ten) Lechas, as 

described in the schedule B of the plaint.During his life time, Izabuddin Sk. i.e. 

the grandfather of the petitioners gifted the western part of the land in 

schedule A to the Kodomtoli Jame Masjid while he gifted the middle part to 

the 1719 No. Kodomtoli L.P. School. Both the donees have been possessing 

their part of the lands in the schedule A. After the death of Izabuddin Sk., the 

suit land was under possession of his son Nobi Hussain Bepari. After the 

expiry of Nobi Hussain Bepari, the petitioners have been possessing the said 

landand are having their permanent dwelling houses thereon. The petitioners 

were born in and brought up in the suit land and had constructed a house 

there.During the last survey and settlement operation, the survey staff divided 

the land in schedule A into three parts namely, “KA”, “KHA” & “GA”. In the 

“KA” & “KHA” parts, the possession of No. 1719 Kodomtoli L.P. School and 

Kodomtoli Jame Masjid wererespectively recorded. The possession of the 

petitioners has been recorded in the “GA” part which is the suit land in this 

case. However, the suit land has been erroneously and surreptitiously 

recorded in Khaas khatian, without the knowledge of the petitioners. The 

erroneous entry in the records of rights of the suit land has created a cloud 

over the right, title and interests of the petitioners over the suit land.In the 

month of September, 2018, the Lat Mondol from the office of the Opposite 

Party No. 3 appeared in the suit land and asked the petitioners to vacate the 

same. The Lat Mondol threatened the petitioners that they would be evicted 

forcibly from the suit land after demolition of their houses if they do not 
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vacate the same immediately.On 01.10.2018, after getting information of the 

erroneous entry in the records of rights of the suit land, the Opposite Party 

No. 1 and his staff made an attempt to dispossess the petitioners from the 

suit land by removing the western fencing and demolishing the residential 

houses. However, their attempt was failed due to the timely intervention of 

the petitioners and the vehement objection raised by the nearby village 

headmen. The Opposite Party No. 1 openly declared that he will forcibly 

dispossess the petitioners from the suit land in future with his 

manpower.Hence, the petitioners seek an order of ad-interim injunction to 

restrain the opposite parties from evicting them out of the suit land and from 

interfering with their peaceful possession over the suit land, until disposal of 

the main suit. 

 

4. Theopposite partiesNo. 1 and 2 enteredappearancein the case afterproper 

service of notices upon them. In due course of time, they submitted their 

written objection against the petition. In their objection, the opposite parties 

stated that the opposite party Nos. 1 and 2 are the same personand he 

represents the school alone by virtue of being the Head Master and Secretary 

of the said school. The instant Misc. (J) case is not maintainable in law as well 

as in facts and it has got no merit. The petitioner filed the instant petition with 

a view to harass one of the most prominent and oldest educational institutions 

in the areaby some false and fabricated grounds, while suppressing the 

materials facts thereby creating fear psychosis among the school children of 

the institution.There is no prima facie case in favor of the petitioners. The 

petitioners are possessing just over 10 (Ten) Lechas of the B schedule land, 

which is purely a Government Khaas land. The rest portion of the B scheduled 

land and other parts of the entire A scheduled land have been in possession 

ofthe school and the Masjid. The petitioners are not in possession of the entire 

suit land as alleged. Also, the petition is barred by the law of limitation and 

also barred by law of estoppels, weaver and acquiescence.The balance of 

convenience is in favor of the opposite parties No. 1 and 2 and not in favor of 

the petitioners. The petitioners have not come with clean hands and they have 

misrepresented their facts only for wrongful gains. If the temporary injunction 

is allowed by this Court, the educational institute, its students and guardians 

will suffer irreparable losses. The suit land being a Government Khaas land,the 
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petitioners have taken a false plea of settlement in the name of their father. 

However, the suit land had been recorded under Khaas Khatian since the first 

settlement operation in the year 1960-61 andhasremained as khaas till date. If 

the land in question had ever been settled to any person, the necessary 

correction in the records of rights would have been made. Hence, the entire 

allegations are false, concocted and not tenable under law. The T.B. rent and 

Baydhakjhali Zorimona, if any, does not confer any right towards the 

petitioners. The petitioners have no locus standi to claim any part of suit 

land.Neither the petitioners nor their deceased father had ever possessed the 

entire B scheduled land barringthe 10 (Ten) Lechas, as stated above.The case 

is not maintainable for non-impleadment of a necessary party i.e. the Deputy 

Inspector of Schools, South Salmara Mankachar. The petitioners have taken a 

false plea with the ill intention of grabbing the suit lands.Hence, they had 

prayed for the dismissal of the petition with exemplary costs. 

 

5. The opposite party No. 3failed to appear or to submit any separate written 

objection against the petition, inspite of proper service of Notices upon him. 

Hence, the case was heard ex-parte against the opposite party No. 3. 

 

6. I have heard the arguments put forward by the learned counsels forthe 

petitionersand the contesting opposite parties. I have gone through the Case 

Record thoroughly.  

 

7. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioner has claimed ownership over the suit land on the 

strength of her inheritance from the actual Abantan Nama holder Iman Ali. 

She had further claimed that her name has been included in the land records 

by the authorities on the strength of her inheritance.She has since then been 

in peaceful possession of the suit lands. On the other hand, the opposite 

parties have also claimed ownership over the suit landson the strength of a 

Gift from the predecessor in interests of the petitioners. Further, they claim 

that the petitioners or their father were never in possession of the suit 

scheduled lands. Now, the scrutiny and appreciation of the evidence of the 
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two sides is a matter confined to the realms of the original suit. Hence, the 

final rights and liabilities of the parties can only be determined in the main suit 

after a rigorous analysis of all the evidence on record. In this proceeding, one 

is merely concerned as to whether the petitioner has made out a case for 

grant of a temporary relief of injunction against the opposite parties, that is 

whether the opposite parties should be restrained from performing certain 

acts, or not.  

 

8. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 

directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. As the petitioners have asserted a 

right over the suit lands which is yet to be finally decided in the main suit, any 

change in the Status Quo regarding the present title or topography of the suit 

land will adversely affect the rights of the parties and can have the effect of 

nullifying an adjudication of this court.  

 

9. In view of the above discussion, it is hereby directed that both the sides to 

this application will maintain a Status Quo as regards the current title, Status, 

possession and topography of the suit land, with effect from the date of this 

order till disposal of the main suit.  

 

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 13thday of August, 

2019 at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

TYPED BY ME:  Abhijit Saikia, Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 59/2018 

 

 

 

13.08.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, it is directed 

thatboth the sides to this application will maintain a Status Quo as regards 

the current title, Status, possession and topography of the suit land, with 

effect from the date of this order till disposal of the main suit.  

Misc. Case is disposed off accordingly. 
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